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Meetings the Executive Committee 


The forty-ninth meeting the Executive Committee the Federal 
Communications Bar Association was held Tuesday, May 14, 1940, 
the Metropolitan Club, Washington, C., 6:30 

Present were Messrs. Hennessey, president Lohnes, first vice presi- 
dent; Bingham, secretary; Porter, treasurer; Caldwell, Patrick and 
Sherley. 

The secretary announced that Mr. Henry Temin, Philadelphia, 
Pennsylvania, had tendered his resignation, and upon motion duly made 
the resignation was accepted. 

Mr. Hennessey, president the Association, presented the Report 
the Special Committee the Executive Committee appointed 
March 18, 1940 consider the report the staff the Attorney Gen- 
eral’s Committee Administrative Law. The Special Committee con- 
sisted Messrs. Patrick, Caldwell and Hennessey. Upon motion duly 
made, the following resolution was unanimously approved: 


“RESOLVED, That the Executive Committee, behalf the Federal 
Communications Bar Association, forthwith transmit the Attorney Gen- 
Committee Administrative Law, and each member thereof, its com- 
ments the so-called Gellhorn Report, and notify said Committee, and each 
member thereof, that desires heard, through representative 
designated, the public hearings held said Committee.” 


Mr. Bingham, secretary the Association, submitted report 
Amendments the Constitution and By-Laws and his report was duly 
approved and filed. 

The fiftieth meeting the Executive Committee the Federal Com- 
munications Bar Association was held June 1940, the Metropoli- 
tan Club, Washington, C., 6:30 

Present were Messrs. Hennessey, president; Lohnes, first vice presi- 
Loucks, second vice Bingham, secretary; Porter, treas- 
Caldwell and Sykes. 

Mr. Bingham, secretary the Association, reported that 
cations had been received from Fred Oliver and Blanchard 
tendering their resignations members the Association and the resig- 
nations were duly accepted. 
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The following persons were elected membership the 


Leslie Cleary, District Attorney’s Office, Modesto, California. 

Winfield Hale, c/o Hale-Minter, First National Bank Building, Kingsport, 
Tennessee. 

Hutchinson, 732-33 Central National Bank Building, Richmond, 

Robert May, Shoreham Building, Washington, 

Theodore Pierson, Munsey Building, Washington, 

Russell Place, 1626 Street, W., Washington, 

Schindler, Kenyon Building, Louisville, Kentucky. 

Carl Wheat, Shoreham Building, Washington, 


discussion was had concerning the meeting the Special Com- 
mittee appointed consider the report the staff the Attorney 
General’s Committee Administrative Law. 


New Television Broadcast Station Rules 


The new television station rules regulating the operation 
television stations are great interest the entire industry. 
They were released the Commission June 18, 1940. (For infor- 
mation concerning previous Commission action regarding television 
stations, see Bar. Jour. 13; Bar Jour. 114, 162, 199. 

The new television rules permit the operation television stations 
for experimental purposes only. charges, directly indirectly, can 
made the licensees for the production transmission either 
aural visual programs transmitted television stations. Licenses will 
issued only for the purpose carrying research, which must in- 
clude engineering experimentation ‘‘intended develop uniform trans- 
mission standards acceptable technical quality, and which may include 
equipment tests, training technical personnel, and experimental prog- 
rams.’’ Three groups frequencies are allocated under Section 4.77, 
namely, Groups and Group ineludes channels, each 6000 ke. 
wide, between 50,000 ke. and 108,000 ke. Group includes channels, 
6000 ke. width, between the frequencies 162,000 ke. and 294,000 ke. The 
licensee television station operating Group may allocated any 
6000 ke. band above 300,000 ke., excluding the frequencies 400,000 ke. 
401,000 ke. The rules contain express provisions designed prevent 
licensees from obtaining monopoly anything approaching monopoly 
television stations. person (including all persons under common 
control) shall operate, manage, control more than three television 
stations Group and such person shall operate, manage, control 
channels Group more than one television station which would 
serve whole substantial part the same service area another station 
operated controlled such person. The anti-monopoly provisions, 
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however, not apply the licensees stations which not transmit 
programs for public reception. The Commission has made provision for 
television relay stations stating Section 4.77(d) that such stations 
may allocated Groups and The relay stations may not trans- 
mit television programs directly the public. Section 4.78(a) provides 
that report shall filed licensees with each application for renewal 
license, the reports include statement concerning the program 
research and experimentation conducted during the license period. 
Special progress reports are required submitted from time 
time whenever the Commission shall direct. Whenever station identi- 
fication made, the licensee shall state, addition the call letters 
and location the station, that ‘‘this special television 
made authority the Federal Communications Commission for ex- 
perimental 

June 18, 1940, the date the new television rules were promulgated, 
the Commission tentatively approved applications for television sta- 
tions various sections the country and announced that will con- 
sider remaining applications and outstanding licenses the near 


future. 
—P. Jr. 


New Rules Governing High Frequency Broadcast Stations 


Beginning March 18, 1940 the Commission held hearing for the 
purpose making complete inquiry into the possibilities using 
frequency modulation well amplitude modulation for aural broad- 
easting Bar Jour. 157). The new rules governing the operation 
frequency modulation broadcast stations were promulgated the Com- 
mission June 22, 1940. The Standards Good Engineering Practice 
for High Frequency Broadcast Stations and the form used mak- 
ing application for such stations (Form 319) were released shortly there- 
after. The rules provide that the licensee frequency modulation 
station may operate upon regular commercial basis, that the program 
service presented the public shall particularly adapted the high 
fidelity quality frequency modulation, that the stations will 
licensed serve specified area square miles and must operate during 
specified minimum broadcasting period, that facsimile may 
plexed commercial basis with frequency modulation station, and 
that the band width shall 200 ke. The rules further contain provi- 
sions intended protect the public against the creation 
such stations. 

The frequencies allocated for high frequency stations are 
between 43,000 and 50,000 ke. Applicants for licenses serve cities 
towns having total population less than 25,000 (exclusive 
adjacent rural areas) should apply for one frequencies between 
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48,900 and 49,900 ke. Such application should specify service area 
not exceeding 500 square miles, except where definite need for greater 
area shown and objectionable interference will result. Applicants 
for licenses serve populations 25,000 more within areas com- 
prising less than 3000 square miles should apply for one the 
quencies between 44,500 ke. and 48,700 ke. Such application should 
specify service area which should comprise either metropolitan dis- 
trict, city, area consisting one more towns cities having 
common cultural, economic, geographic, other Appli- 
eants for licenses serve areas excess 3000 square miles should 
apply for one the frequencies between 43,000 ke. and 44,300 ke. 
The application should specify service area comprising two more 
large cities metropolitan districts and large adjacent rural area; or, 
exceptional cases, one city metropolitan district and large adjacent 
rural area. When one more existing high frequeney broadcast sta- 
tions are operation particular locality, the service area 
any new station proposing serve such area shall compare with 
those the existing station stations nearly possible. Section 
3.224 the new rules sets forth the requirements which must met 
applicant for new station. Section 3.226 permits the Commis- 
sion grant authority for the multiplex transmission facsimile and 
aural programs. When such authority granted, the facsimile 
transmission must incidental the aural and must not 
reduce the quality of, the frequency swing required for, the transmis- 
sion the aural program. Under Section 3.227, the licensees 
stations are required submit within one year the date first regular 
operation continuous field intensity records along several radials which 
will establish the actual field contours. The anti-monopoly provisions 
prohibit person from owning controlling more than one high fre- 
quency station serving substantially the same service area 
another high frequency broadcast station owned and controlled the 
same person. Further, they prohibit any person from owning con- 
trolling more than one station unless showing made that multiple 
ownership would foster competition, would provide service 
distinct and separate from existing services, and would not result the 
concentration control high broadcasting facilities 
manner with the public interest, convenience necessity. 
The rules further provide that person shall own control more than 
high broadcast stations. 

Section 3.261 sets forth the minimum operating schedule sta- 
tions. provides that, except Sundays, each licensee shall maintain 
regular daily operating schedule least three hours operation dur- 
ing the period and three hours operation during the 
period midnight. frequency broadcast stations 
shall devote minimum one hour each day during the period 
and one hour each day during the period midnight the 
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programs not duplicated simultaneously primary 
service any other standard high frequency broadcast station the 
same area. addition these minimum requirements, the Commission 
will consider the extent which the station making use the facility 
develop and separate service from that which otherwise 
available the service area. 
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Report Committee Supervise the Investigation 
Chain Broadcasting 


June 12, 1940, the Committee appointed the Commission 
supervise the investigation chain (Commission’s Order 
No. 37, Docket No. 5060) issued its report 138 pages, together with 
digests and analyses evidence consisting approximately 1100 pages. 
The report was released publicly the same time that was submitted 
the Commission. 

The hearing Docket No. 5060 commenced November 14, 1938, 
and ended the latter part May, 1939. The printed transcript the 
record consisted 8,490 pages and over 660 exhibits. The original Com- 
mittee appointed the Commission consisted Commissioner Frank 
MeNinch, Commissioner Thad Brown, Vice Chairman; and 
Commissioners Eugene Sykes and Paul Walker. March 
during the progress the hearing, Commissioner Sykes resigned from 
the Commission, his resignation becoming effective April 1939. Com- 
missioner Frederick Thompson was appointed fill the vacancy left 
the resignation Commissioner Sykes and succeeded Commissioner 
Sykes member the Committee. The report the Committee was 
issued Commissioners Brown, Walker and Thompson. 

The report deals with all aspects network broadcasting, and par- 
ticularly network ownership stations, the operation two networks, 
between affiliates and networks, network control talent, 
transcription services the industry, and the ownership 
broadeast stations. The Committee’s report concludes that serious in- 
equities and arbitrary practices have developed connection with chain 
broadeasting and that the Commission has jurisdiction under Sections 
307(d) and 309(a) correct many the evils. Section 303(i) 
the Communications Act 1934 provides that the Commission shall 
authority make special regulations applicable radio stations 
engaged chain and mainly upon this section that 
the Commission’s authority regulate network based. 
The report states that the network organizations have 
predominance’’ the radio field which largely due the 
contracts between the networks and their affiliates. The contracts have 
resulted inequitable distribution the receipts from commercial 
business between the networks and their outlets, the distribution dis- 
advantageously affecting the outlets. was stated that the provisions 
the contracts prohibiting affiliates from taking programs from any 
other national network, prohibiting the affiliates from accepting programs 
from national advertisers rates lower than those charged the net- 
work, and which require the outlets option all substantially all 
their time the network, have the effect stifling restraining compe- 
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tition and preventing the outlets from serving mediums local self- 
expression through the broadcast local programs. The report disap- 
proves the long-term contracts between networks and affiliates and also 
the provisions the contracts giving the networks the option renewal 
without according like privilege the affiliates. The ownership 
National Co., Inc., two national networks deemed not 
the interest. The control talent National and 
Columbia System, Inc., together with the dominant position 
National the transcription field, considered objectionable. 
The report not confined discussion the operation national 
networks. contains many facts relating the operation regional 
networks, such the Colonial Network, the Yankee Network, and the 
Don Lee Network. 

The first the report entitled ‘‘The Predominance 
Network Organizations the Field’’. the end 
1938 there were 660 stations the United States, 341 which 
were affiliated with the four national networks. One hundred and seven 
stations were affiliated with Columbia. One hundred and four stations 
were affiliated with Mutual Broadeasting System, and 160 stations 
were affiliated with National. Both National and Columbia owned, leased 
programmed several broadcast stations 1938. Columbia owned eight 
and leased one broadeast station. 1938 National owned seven stations, 
leased three, and programmed five. Mutual did not own any broadcast 
stations, but its two stockholders were the licensees stations, 
namely, WGN and WOR. The net time sales 1938 for the 
ing industry amounted slightly over $100,000,000, and the net time 
sales Columbia and National (including the owned controlled sta- 
tions) were over $56,000,000. The net operating income all stations 
and networks for 1938 was $18,854,784. The net operating income 
Columbia and National (including the owned otherwise controlled 
stations) was $9,277,352, 50% the total net operating income the 
industry. The report states that the net earnings Columbia during the 
twelve-year period its existence have been $22,522,471, and the net 
earnings National during its period operations have been $22,391,- 
833. The operating expenses for Mutual for 1939 exceeded its income 
the amount $592,490, but while this was loss Mutual, was 
not loss the stations affiliated with Mutual since they received 
payments which exceeded their contributions Mutual. 

The Committee’s report was adverse the ownership stations 
networks. states that: 


There compelling affinity between the ownership stations 
and the operation networks. Networks, sources programs, are desirable 
stations, and the availability stations outlets essential networks, 
but the ownership neither essential the success the other. While 
stations generally have found many advantages gained from the use 
programs produced and distributed from the central program points provided 
networks, the ownership stations networks does not change im- 
prove the network service any way.” 
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Approximately 88% the network programs Columbia and National 
were produced 1938 New York, Chicago, San Francisco, and Holly- 
wood, but they were produced network personnel and not the 
personnel the network owned and operated stations which happened 
located the production centers. The report indicates that the 
networks have, general, confined their ownership and control sta- 
tions the larger and more powerful stations located the metropolitan 
areas the United States. the clear channel stations operating 
the United States 1938, Columbia and National owned controlled 
These two networks also owned controlled eight the desirable sta- 
tions operating with power kw., but limited hours operation, 
less power but unlimited hours operation. The report describes de- 
tail the volume net time sales obtained Columbia and National from 
its owned controlled stations. concludes: 


“The record throughout replete with evidence which shows the dominant 
position occupied the stations owned and controlled the networks. For 
example: 


The stations owned controlled Columbia National had one- 
sixth the total net time sales for all 660 stations. 

The amount paid Columbia and National from network time sales 
their owned stations was nearly one-third the amount received 
from all three major networks 327 independently controlled sta- 
tions the networks. 

“3. non-network business sold national advertisers, the stations 
had one-seventh the amount for all 660 stations. 

“4. purely local business, the owned controlled stations had one- 
twelfth that for all 660 stations. 

“5. The net operating income the stations was nearly one-third 
the net operating income all 660 stations. 

“6. The net operating income the stations was more than one-half 
the net operating income 327 independently controlled stations the 
major networks. 

310 stations not major networks lost $149,000, the owned 
controlled stations had net operating income $4,958,289. 

“8. The stations broadcast sustaining programs for approximately 
per cent their time, while the 327 independently controlled stations 
the major networks broadcast sustaining programs for approxi- 
mately per cent their time.” 


The second section the report entitled ‘‘Contractual Relation 
the Network Organizations Station Licensees’’. The report explains 
the various provisions the contracts. Many the Columbia and 
National affiliations have optioned all large portion their broad- 
easting periods the networks. Many affiliates have also agreed with 
the networks that they will not broadcast programs supplied them 
any other national network. The report states: 


“The results these exclusive provisions are apparent. They deprive 
the stations profitable business that might obtained from competing net- 
works the station were free accept it. Both commercial and sustaining 
programs that might interest the people community are denied 
them. Neither station nor potential listener free choose programs which 
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they may desire. Another result the exclusive feature these contracts 
make the establishment new networks that might compete with present 
networks extremely difficult.” 


Some the affiliates National have agreed that National can 
lower the network rate amount equal any reduction the 
national spot rate voluntarily made the affiliate. The report indicates 
that the contractual provisions referred have the effect reducing and 
restraining competition between the network and the affiliates. national 
advertiser might find his advantage purchase broadcasting time 
national spot basis rather than network. basis, the station 
rates were lower than the network rates. 

The great measure control exercised the network over the af- 
filiates illustrated the operation National its Red and Blue 
Networks. The Blue Network has not been profitable, whereas the Red 
Network has had excellent financial record. The report indicates that 
the Red Network has been given most the profitable network business 
which National was able secure, and the Blue Network has been 
sacrificed order maintain profits the Red Network. Moreover, 
the report states that the Blue Network has been maintained for the 
purpose eliminating limiting competition from other national net- 
works. The Red Network carries most the network commercial prog- 
rams, but the network sustaining programs are transmitted largely 
the Blue Network. The contracts which the stations have with National 
not specify that the stations will affiliated with the Red the Blue 
Networks. Thus National, the report states, may change the station from 
the Red Network the Blue Network without violating any the pro- 
visions the contract, despite the financial injury which the station 
would suffer. The establishment and operation two networks 
National has not resulted improvement the quality its service 
because both the Red and Blue Networks use the same operating and 
producing organizations. The report concludes: 


“By means its two separate and distinct networks, National able 
prevent competition from other networks and stations many areas. 
able, too, its right determine whether station the ‘Red’ 
network the ‘Blue,’ determine the earnings the station and the quality 
program service thousands listeners areas served only one its 
two networks.” 


The third section the report deals with and the 
Supply Talent’’. the general practice the entertainment field 
for artists, actors and other entertainers managed agents who 
generally have the exclusive right arrange their engagements. Both 
National and Columbia are engaged the business managing and 
arranging the affairs artists, either directly through subsidiaries. 
The two networks, National and Columbia, control the best known talent 
the entire broadcast industry. The arrangements which National 
and Columbia have with their artists generally provide for the receipt 
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commission National Columbia all sums earned the artists; 
that the artists shall make public appearances only with the consent 
National and Columbia; and that the contracts, usually for one year’s 
duration, may renewed the networks but not the artists. The 
report gives statistics showing the number times during 1938 that 
artists who were managed Columbia and National appeared over the 
facilities Columbia and National. The report also shows the amounts 
money earned National and Columbia from the management 
artists. the talent angle the investigation, the report concludes: 


“Columbia and National between them control approximately 800 artists 
the broadcast and concert field, including most the well-known names 
this field. Because the exclusive nature the contracts with the artists 
these two networks can prevent these artists from performing for stations 
regional networks not associated with them. These stations and regional net- 
works have been largely unsuccessful developing their own talent, which has 
resulted increasing concentration control over the source talent 
Columbia and National and increasing dependence stations and regional 
networks Columbia and National for their programs. Columbia and Na- 
tional likewise control the furnishing non-broadcast service throughout the 
country. Columbia supplies such service 375 cities and Nationa! cities. 
None the cities thus served the concert service one the networks 
can receive the service the other because the networks not compete with 
each other the same territory.” 


The fourth section the report entitled Services 
the Broadeast Industry’’. shows the number companies com- 
peting the transcription field, the extent which transcriptions are 
used the broadcasting industry and the various types transcriptions 
available broadeast stations. The report shows that company which 
operates national networks well electrical transcription business 
has many advantages over competitor who not fortunate enough 
the manager and operator national network. National, the report 
states, refuses permit competitor the transcription field come 
upon National’s premises for the purpose making transcriptions for 
the competitor. The advertisers, who were paying for the 
talent, were advised that National would make the transcription for its 
usual rates. ‘‘By this means National shuts off the possibility that any 
other network any other transcription company may gain the same 
benefit from the network programs National that National obtains 
from those Columbia and 

Summarizing the transcription part the report: 


“Electrical transcriptions form important part radio programs both 
network and non-network stations and are the most effective substitute for 
live talent. Because none its competitors the transcription field operates 
network, National has great competitive advantage over those competitors. 
view National’s important position the field live talent, its domina- 
tion the transcription business extends its control over the production 
programs and buttresses the predominant position which already occupies 
the broadcast field.” 
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The fifth section the report relates the multiple ownership 
stations, showing that the control the business broad- 
easting has progressively fallen into fewer and fewer hands. 

The ultimate conclusions arrived the Committee are set forth 
the last section, and the conclusions are great importance 
anyone desiring obtain picture the problems confronting the 
Commission the network field, the conclusions the 
Committee are set forth herein full, follows: 


“The record reveals every turn the dominant position the network 
organizations the field radiobroadcasting. the 660 standard broadcast 
stations operation during the year 1938, major networks served 350. These 
350 stations included almost all the high-power stations the country. 

“In order buttress their dominant position the broadcast industry, 
the chain organizations have established the practice owning otherwise 
controlling powerful and profitable stations. During the year 1938 Columbia 
and National alone owned controlled such stations. The record reveals 
that the chains have been developed around these network owned and controlled 
stations and have been operated largely for the networks’ benefit. The inter- 
ests the independent outlet stations, which are the real foundation nation- 
wide broadcasting, have been subordinated the interests the network owned 
and controlled stations. 

“The problem with respect the ownership two more stations 
the same person group persons not unlike that network ownership 
stations. The record evidences definite trend toward concentration owner- 
ship radio stations. The 660 commercial stations 1938 were owned 
total 460 persons, both natural and corporate. Eighty-seven these persons 
owned more than one station each and received 1938 approximately per 
cent the total business all commercial broadcasting stations. the extent 
that the ownership and control radiobroadcast stations falls into fewer and 
fewer hands, whether they network organizations other private interests, 
the free dissemination ideas and information, upon which our democracy 
depends, threatened. 

“The predominance network organizations evidenced their dis- 
proportionate share the income the broadcasting industry. The net oper- 
ating income all the stations and networks for the year 1938 was $18,854,784. 
this amount, $9,277,352 about half the total went National and 
Columbia and their owned otherwise controlled stations. The remainder 
had divided among the 310 stations which were not any chain and 
the 327 chain stations which were not owned controlled National and 
Columbia. 

“The predominance network organizations further evidenced the 
fact that all but two the high-power, unlimited time, clear channel sta- 
tions and all the high-power regional stations are the National and Columbia 
networks. The inescapable conclusion that National and Columbia, directed 
few men, hold powerful influence over the public domain the air 
and measurably control radio communication the people the United 
States. freedom communication one the precious possessions the 
American people, such condition not thought the Committee 
the public interest and presents inherent dangers the welfare country 
where democratic processes prevail. 

“Except those cases where station owned controlled net- 
work, chain broadcasting effectuated means contracts between the 
network organization and its outlet stations. existing contracts reveal 
many arbitrary and inequitable practices the part the networks. The 
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provision that the outlet station cannot accept programs from any network 
other than the one which bound contract deprives the station 
profitable business and the listening public programs for which there 
demand. The practice requiring stations set aside all major portion 
their broadcast time for the utilization the networks, regardless whether 
such time used not, places undue burden upon the outlet station and 
lessens the ability the station serve the local needs the community, 
The provision that non-network rates for national advertising business cannot 
less than those the network prevents the outlet station from entering 
into healthy competition for advertising business. The provisions the 
contract concerning the free use the first converted hours, combined with 
low initial compensating rates for the next hours, result inequitable dis- 
tribution proceeds from network broadcasting. Whereas Columbia and 
National had aggregate network time sales $44,313,778 for 1938, they paid 
the 253 independently controlled stations their networks only $12,267,560, 
approximately one-half which was paid these stations with rela- 
tively strong competitive position based the need the networks for their 
particular facilities. Moreover, the contracts generally cover periods time 
far excess the period for which the station licensed and bind the outlet 
network policies far beyond the expiration date the license. 

“These arbitrary contractual arrangements are further reflected the 
program policies the network organizations. Outlet stations are required 
their contracts accept all commercial programs sent the network 
organizations unless they are able prove the satisfaction the networks 
that particular program will not serve public interest. Since the outlet sta- 
tions have only general advance knowledge the content the program, 
they have come accept whatever the network chooses forward them. 
Furthermore, approximately per cent the commercial programs sent 
network organizations are produced advertising agencies, that the 
gation program responsibility the licensee carried one step further. 

“The record reveals number instances which chains have gone even 
further than the regular network-outlet contract and have actually taken over 
the management the station. Section 310(b) the Communications Act 
provides that licenses for radiobroadcast stations shall not transferred 
assigned unless the Commission shall decide that such transfer the public 
interest and shall give its consent thereto writing. The Commission has 
already taken cognizance this problem and engaged investigating these 
contracts. 

“The operation National two distinct networks with separate service 
two stations each many cities evidence the complete domination 
the licensee stations exercised the chains through the network-outlet 
contract. also one the most inequitable by-products these contracts. 
The contracts which stations have with National not specify which its 
chains the outlet linked. The outlet station only informed that 
part the National network. virtue this factor, National has the 
power determine the economic fate any its outlets arbitrarily as- 
signing the prosperous Red network the unprofitable Blue network. 
These two networks have not been operated competing units, with the 
benefit competition accruing the outlet station and the listening public, 
but two parts the National system with advantages National only. 
The dual-network system has been utilized National prevent competing 
stations and other networks from entering communities served it. 

“The predominance the network organizations further accentuated 
their activities the talent and electrical transcription fields. The policy 
Columbia and National placing talent under the management and 
exclusive contract network organization has the effect limiting the 
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efforts much the best talent the country network programs and 
arbitrarily restricting the programs independent competing stations, well 
the communities which they are located. the field electrical trans- 
criptions, the National Broadcasting Company has become dominant factor. 
has gained great competitive advantages this field from its position 
radiobroadcasting, and its transcription activities have, turn, buttressed its 
position the radiobroadcast industry. Since the unrestricted utilization 
electrical transcription programs frequently absolute necessity for inde- 
pendent stations lacking affiliation with network, National’s dominant posi- 
tion the electrical transcription field endangers the ability these stations 
serve the public interest adequately. 

“It seems apparent that the predominance network organizations, the 
perpetuation inequitable relations between such organizations and their out- 
let stations, and the lack more active competition within the radiobroad- 
cast industry are, large part, the result the contractual provisions that 
have been described this report. The heart the abuses chain broad- 
casting the network-outlet contract. the Committee’s considered opinion 
that many the existing inequities and arbitrary practices will find correction 
the reformation these 
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Recent Commission Decisions 


Application The Wren Broadcasting Company, Inc., (WREN), Lawrence, 
No. 5491. Proposed Findings Fact and Conclusions Issued 
une 19, 


This proceeding arose upon application filed The Wren Broad- 
casting Company, Inc., licensee broadcast station WREN, Lawrence, 
Kansas, for construction permit move the station’s transmitter from 
point south Tonganoxie, Kansas, Kansas City, Kansas, install 
directional antenna for day and nighttime use and establish the main 
studio Kansas City, Missouri. change requested the station’s 
operating assignment 1220 ke., kw. night, kw. until local sunset, 
sharing time with Station KFKU. Being unable determine whether 
the interest, convenience and necessity would served the 
application, the Commission designated for hearing. After hearing 
before examiner, the interested parties filed proposed findings fact 
and conclusions. The Commission proposed deny the application. 

The Commission stated that this case involves principally the ques- 
tion need ‘‘in order that certain areas may not, too liberal assign- 
ment frequencies, have the benefit unduly large proportion the 
limited channels available the prejudice other 
WREN now serves small community and outlying areas. requests 
authority move its facilities large city which now served six 
other stations. The Commission said that the principle enunciated its 
decision Meyer, Docket 5074, namely, that the showing 
need for new station not essential, does not apply the instant 
because ‘‘the existing station proposes change its location and the 
respective interests different communities and areas are, therefore, in- 
The Commission further concluded that the evidence fails 
show that the increased service Kansas City outweighs the loss 
service area only receiving service from two stations other than the 
applicant. 


Presque Isle Broadcasting Company, Erie, Pennsylvania, Docket 5426. Decided 
petition for rehearing June 25, 1940. 


The facts connection with the above-entitled application have 
already been set forth the Journal Bar Jour. 179). Briefly 
stated, the facts are follows: The Presque Isle Broadcasting Company 
applied for construction permit construct and operate broadcast 
station Erie, Pennsylvania 1500 ke., 100 night, 250 day, un- 
limited time. The sole existing broadcast station Erie was licensed 
the WLEU Broadcasting Company and operated 1420 250 w., un- 
limited time. The application for second station Erie was opposed 
the ground economic injury the existing station. 
question electrical interference was involved. The proposed and final 
decisions the Commission granted the application for second station 
Erie. 


a 
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its petition for rehearing, asserted that the Commission’s 
decision was defective that did not contain findings fact upon all 
the issues set forth the notice hearing the Presque Isle Broad- 
easting Company application, that the competition between two local 
broadcast stations Erie would result detriment the 
service rendered WLEU, and that WLEU would adversely affected 
reason the competition. 

The Commission’s decision denying the petition for rehearing states 
that the Communications Act 1934 does not require findings any 
particular issues when application granted after hearing, any 
more than requires findings when application granted without 
hearing. All that the Act requires that the Commission find that the 
granting the application will serve the public interest, convenience 
necessity. support the argument that the findings the Commis- 
sion were not adequate the economic issue, WLEU cited Federal Com- 
munications Commission Sanders Brothers Radio Station, 309 
470. The Commission’s decision states that WLEU has misinterpreted 
the Sanders decision. states: 


licensee not entitled protected from competition and the 
Commission under duty make findings the effect such competi- 
tion the licensee. If, however, the financial qualification the applicant 
depends his ability compete for business with the existing licensee, the 
question the effect competition the applicant important fact 
considered the Commission determining whether the applicant 
financially qualified, for the statute requires applicant financially 
qualified operate station. The two illustrations given the Court are 
both instances where the financial qualification applicant involved, for 
result prospective competition new station would not able 
render adequate service, both the existing and the new station could not 
survive, obvious that the applicant would not financially qualified 
within the meaning the statute. There manifestly vital distinction 
between the situation where applicant not financially qualified, either 
because competition otherwise, and the case where the applicant finan- 
cially and otherwise qualified but where the effect granting his application 
will drive existing station out business due increased compe- 
tition. 

* * 

the case bar petitioner does not allege that the applicant 
not financially qualified all respects but, effect, complaining the 
competitive effect which applicant’s successful operation its new station 
will have petitioner. The statute, however, does not require the Commis- 
sion consider the effect which the competition the new station will have 
the existing station, for hypothesis the existing licensee was financially 
qualified when the license was granted him and the statute make his success 
failure the broadcasting business depend solely ‘his ability make 
his programs attractive the public.’ 


* * * 


“It inescapable that the intent Congress would completely nullified 
and the Supreme Court’s declaration concerning the desirable effects compe- 
tition would rendered entirely meaningless the Commission were required 
deny new station permission enter the field merely because would 
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adversely affect the ability existing station continue serve the public, 
direct contradiction the proposition that free competition the basic 
principle the American System Broadcasting contend that the Com- 
mission under duty consider the effect which competition may have 
upon the ability existing licensee continue serve the 
implicit the idea free competition that public interest cannot, possibly 
adversely affected the failure existing station survive due in- 
creased competition, because this result cannot follow unless the new 
competitive efforts enable render superior public service. other 
words, under the statute, competition which applicant has face may 
important because his financial qualifications may depend it; but the effect 
competition with which existing licensee confronted result the 
operation new station need not considered the Commission under 
the statute because whatever that effect may be, only the end-product which 
system free competition designed produce.” 


The Yankee Network, Inc. (WAAB), Boston, Mass., Docket 
40. 
Application The Mayflower Broadcasting Corporation, Boston, Mass., Docket 


Proposed Findings Fact and Conclusions Law Issued May 31, 1940. 


These proceedings arose upon (a) the application The Mayflower 
Broadeasting Corporation for construction permit for new broadeast 
station Boston, Massachusetts 1410 ke., with power 500 watts, 
kw. unlimited time (the application requested the facilities assigned 
WAAB); and (b) the application The Yankee Network, Inc., for 
renewal licenses WAAB for main and auxiliary transmitters. These 
applications were designated for hearing and the hearings were held 
Boston before examiner. The proposed decision the Commission 
contemplates the denial the application The Mayflower Broadcasting 
Corporation. The primary reason for designating for hearing the WAAB 
application for renewal license was the pendency the other appli- 
eation requesting the facilities WAAB. Since the Commission pro- 
posed deny the application The Mayflower Broadcasting Corpora- 
tion, the Commission does not deem necessary consider evidence 
adduced support the renewal case. 

The Commission found that The Mayflower Corpora- 
tion not financially qualified construct and operate the proposed 
station. The company has three stockholders, and was authorized 
issue 1000 shares common voting stock with par value $100. Two 
stockholders held 350 shares each and the third held 300 shares. The 
application filed March 23, 1939 was accompanied balance sheet 
which showed the financial condition the company ‘‘as the date 
the hearing’’. The total assets were shown $100,000 cash, the 
item headed Notes Receivable’’ was left blank, and liabilities were 
shown. Prior filing date the application and balance sheet, two 
the stockholders demand notes for $50,000, payable the 
applicant, each one endorsing the other’s note. These notes represented 


5618. 
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the price 700 shares stock and the remaining $30,000 was con- 
sideration for 300 shares issued the third stockholder for services ren- 
dered. The evidence showed that neither the parties who executed 
these notes was financially able pay them. warranto proceedings 
were brought against The Mayflower Corporation the 
Attorney General Massachusetts praying for judgment ouster 
the corporation and that its charter and certificate declared 
forfeited. This proceeding was initiated because was claimed that the 
Articles Organization contained the statement 


“That the amount capital stock now issued one thousand shares 
common stock paid for follows: 


Cash Shares common 
full $100,000 One thousand”, 


and that the stock was issued ‘‘illegally that was issued not for cash 
but for the notes the The applicant then amended its 
charter calling for the issuance and payment for three shares. agree- 
ment for judgment was entered into and the complaint was dismissed. 
was further found, answer Question 19(f), that the applicant 
stated that all its stock was issued and outstanding, whereas reality 
was not issued until four months after the application was filed, 
August 1939. conclusion, the Commission recommended that the 
application denied because several misstatements contained therein. 
The application WAAB for renewal license received favorable 
recommendation from the Commission. 


Application Radio Voice Springfield, Springfield, Ohio, Docket 5704. 
Proposed Findings Fact and Conclusions Issued May 16, 1940. 


The Radio Voice Springfield, Inc. filed application for au- 
thority construct and operate new station Springfield, 
Ohio, 1310 ke., 100 w., unlimited time. The Commission was unable 
say that the granting the application would serve the in- 
terest, convenience, and necessity, and accordingly the application was 
designated for hearing. The granting the application was opposed 
Donald Burton, the licensee Station WLBC Muncie, In- 
diana, the ground that objectionable interference would caused 
his station. After the hearing the Commission and the filing 
proposed findings fact and conclusions behalf the applicant and 
Donald Burton, the Commission issued its proposed decision wherein 
that the application granted. 

The Commission found that WLBC would suffer objectionable in- 
terference its mv/m contour and that the proposed station would 
suffer interference its .88 mv/m contour. The proposed findings ana- 
lyzed the areas wherein objectionable interference would received, the 
number people living within the areas, and the radio service received 
therein, and came the conclusion that the number persons adversely 
affected reason interference was relatively small compared with 


i 

At 
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the number persons who will receive primary service from the pro- 
posed station Springfield. Springfield, Ohio, receives primary 
vice only from WLW, Cincinnati, and Stations WCKY and WHIO 
render primary service the residential district Springfield. 


Thompson, d/b Albemarle Broadcasting Station, Albemarle, North Carolina, 
5664. Proposed Findings Fact and Conclusions Issued May 


The application the partnership composed Weathershee, 
Nichols, Pickler, and Thompson requested authority 
construct new station Albemarle, North Carolina, 
1370 ke., with power 100 w., daytime only. The Commission was not 
satisfied, from examination the application, that the granting 
the application would serve the interest, convenience, 
cessity, and accordingly, the application was designated for hearing. 
the hearing developed that the financial positions the members 
the partnership were not strong, that the partnership did not have 
any definite plans for the rendition program service, and that three 
members the partnership the past had operated radio transmitters 
violation law. The proposed findings deal with the operation 
the unlicensed transmitters, but the proposed conclusions recommend- 
ing that the application denied not relate the unlicensed oper- 
ation the radio transmitters. 

The evidence showed that would cost $6,225 construct the sta- 
tion and that the monthly cost station operation would $770, 
exclusive the salary the station manager, cost talent, rent, main- 
tenance, salaries office employees, telephone services, stationery, pos- 
tage, ete. Based upon tentative contracts which the partnership had 
obtained from local advertisers, was estimated that the monthly 
revenue thereby derived would $745. the time the hearing, 
Mr. Nichols had total assets but $450, Mr. Weatherbee had assets 
$3,350, Mr. Pickler had assets $3,750, and Mr. Thompson had 
assets $19,250. None the partners, however, had substantial 
assets. The evidence further showed that Mr. Smith, 
attorney, and Mr. Wolfe, state highway commissioner, 
had advanced $3,000 the partnership. The advancement was not 
evidenced any note agreement writing, and was made only 
upon oral understanding that could repaid the application 
were granted and the station earned money. The partnership was 
not under any ‘obligation repay the loan. The four partners had 
advanced $5,000 cash and had deposited it, together with the 
$3,000 contributed Messrs. Smith and Wolfe, the First National 
Bank Albemarle, North Carolina. The entire sum $8,000 de- 
posit was under the control Mr. Smith. 

The proposed conclusions recommending denial application 
state follows: 
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“The evidence the record relating the financial qualifications the indi- 
vidual applicants, and the partnership, fails show that they are presently 
possessed sufficient means pay the cost construction and the expense 
initial station operation, resources from which necessary funds may 
secured and made available. They have definite certain plan arrange- 
ment for securing necessary additional finances. The record fails show 
definitely that there sufficient commercial support available defray the 
estimated operating expense the proposed station. 


“None the applicants has had experience the operation regular 
radio-broadcast station, and definite arrangement has been made them for 
the employment sufficient qualified personnel insure efficient operation 
the proposed station, nor have they any well defined plan for rendering 
broadcast service the listeners the area proposed served.” 


Application Bellingham Broadcasting Company, Bellingham, Washington, 


Docket 5478. 
Application KVOS, Inc., Bellingham, Washington, Docket 5532. 
Proposed Findings Fact and Conclusions Issued May 16, 1940. 


The Bellingham Broadeasting Company filed application 
and operate new station Bellingham, Wash- 
ington, 1200 ke., 250 w., unlimited time. This application requested 
the facilities presently assigned broadcast station KVOS, Bellingham, 
Washington. The application KVOS, for renewal license 
was set for hearing and consolidated hearing was held both appli- 

The proposed findings fact and conclusions were issued the 
Commission May 16, 1940 and recommended that the application 
the Bellingham Company denied and that the appli- 
KVOS, Inc., for renewal license granted. 

The Commission recommended that the Bellingham 
Company application denied because was not shown that the ap- 
plicant was financially qualified and because the applicant failed 
furnish sufficient information concerning the type and character the 
proposed service rendered. The estimated cost con- 
struction was $10,000 and the corporation had available only $8,- 
100. The Articles Incorporation provided: 


“That the amount paid capital with which this corporation shall begin 
business the sum $10,000.” 


The corporation must either amend its Articles Incorporation sell 
additional stock before can engage business. The Commission 
was unable determine, from the evidence submitted, that the proposed 
program service would superior that which rendered KVOS. 

The findings the Commission concerning the application 
KVOS, Ine. for renewal license are very complete. They discuss the 
arrangement between Mr. Rogan Jones, the owner the stock, 
and Mr. Darwin. Under this arrangement, Mr. Darwin had en- 
tire control over the news broadeasts the station. prepared the 
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continuity and delivered the programs. Many the news programs 
dealt with controversial subjects, and particularly with the local political 
situation Bellingham. Although there was some evidence the 
record that KVOS, had denied qualified political candidates 
equal opportunity appear over the station, the evidence was not suf- 
ficiently compelling require the Commission find that equal 
opportunity had not been afforded all political candidates. Some 
the evidence indicated that KVOS, had attempted censor 
scripts submitted qualified political candidates. Section 315 the 
Commissions Act 1934 provides that equal opportunity shall 
given broadcast stations all legally qualified candidates for 
office, provided 


“That such licensee shall have power censorship over the material broad- 
cast under the provisions this section.” 


licensee liable, under ordinary for defamatory re- 
marks made over his station, and the question often presented 
licensee whether entitled protect himself deleting defamatory 
remarks. deletion made, however, would appear that the li- 
has violated the provisions Section 315. The decision the 
Commission throws light upon the question. states that not 
necessary determine whether there has been violation law, since 
ean decide the case upon other issues. 

The Commission’s decision contains interesting interpretation 
Order No. 25. Order No. directs the Secretary the Commission 
make record all communications received the Commission re- 
lating the merits any particular application, and after date for 
the hearing has been set, the Secretary required notify all persons 
shown the record have communicated with the Commission 
order that such persons will have opportunity appear and give 
evidence the hearing. Mr. Darwin communicated with the 
Commission concerning the merits the application for renewal 
license KVOS, Inc., and was notified the Secretary the hearing. 
Mr. Darwin appeared the hearing and presented 
though was not attorney, requested the privilege cross exam- 
ining other witnesses. The Examiner, interpreting Order No. 25, 
denied the request, and the Examiner’s ruling was sustained the 
Commission. 


the Matter Santa Monica Municipal Airport, City Santa Monica, Santa 
al, Docket Nos. 5827, 5828, 5829, 5849. Decided June 


The operators four airports the vicinity Los Angeles, Cali- 
fornia, filed applications with the Commission for authority use 278 
ke. for the purpose controlling aircraft the airports. Two the 
applicants, United Airports Company California, Ltd., (Burbank, 
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California) and the City Long Beach, California, had been using 
jointly 278 ke. with fairly satisfactory results. The City Santa 
Monica and the City Los Angeles applied for authority use the 
frequency airports operated them. view the conflicting na- 
ture the four applications, consolidated hearing was held Los 
Angeles, and Commissioner Walker presided the hearing. the 
time the hearing the City Santa Monica and the City Los An- 
geles had been using light gun for the purpose controlling air 
traffic. light gun has sights similar those ordinary rifle, and 
light beam, either white, red green, directed the aircraft which 
the airport desires control. green light dirécted pilot 
position for takeoff indicates that the airport clear for his takeoff; 
white light directed ship the ground permission for that 
ship taxi with caution; red light directed the 
ground means that the ship should remain stationary. light gun 
likewise used instruct pilots the air whether not the airport 
free for landing. Past experience has demonstrated that the use 
light gun does not produce results which are entirely satisfactory. 
the first place, the distance which the signal from light gun can 
observed very limited; secondly, difficult times direct the 
beam the particular individual for whom the signal intended, es- 
pecially where there are several aircraft close proximity; thirdly, the 
prevailing winds sometimes make difficult for the pilot observe 
the signal; fourthly, the duties required performed pilot 
navigating his plane make impossible for him observe all times 
the tower which the light gun located. The traffic the four air- 
ports involved the applications very heavy and constantly in- 

Since the hearing the four applications, the Interdepartment 
Radio Advisory Committee determined release 272 ke. for assignment 
the Commission the Cities Santa Monica and Los Angeles for 
the control air traffic. After the release 272 the Commission 
issued temporary authorizations Los Angeles and Santa Monica 
use that frequency and also tentatively renewed the licenses the oper- 
ators airports Burbank and Long Beach, California. The Com- 
mission’s decision indicated that the joint use one frequency two 
airports for the control air traffic not completely satisfactory 
solution the problem, controlling air traffic, but view the wil- 
lingness the airports work this cooperative basis, the tentative 
assignments previously made were ratified. Under the Commission’s 
rules, certain ultra-high frequencies between 130 and 140 megacycles 
are available for airport control purposes. The equipment required 
the utilization these frequencies has not yet been developed 
commercial basis, and the Commission stressed the necessity for the de- 
velopment equipment designed make use the higher frequencies. 
The frequency 272 ke. was released the Interdepartment Radio Ad- 
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visory Committee until May 1942, and the Commission expressed 
belief that the equipment for the ultra-high frequencies would de- 
veloped that time. The Commission’s decision states that the four 
applicants should proceed expeditiously possible with arrange- 
ments make use the ultra-high frequencies since the problem 
not completely solved the authorizations made the Commission’s 
decision. 

—P. R., Jr. 
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Recent Court Decisions 


United States Polakoff, al. Decided June 10, 1940 the Circuit Court 
Appeals for the Second Circuit. 

United States Fallon. Decided June 10, 1940 the Circuit Court Appeals for 
the Second Circuit. 


Two cases decided the Circuit Court Appeals, Second Circuit, 
June 10, 1940 raise interesting questions the meaning cer- 
tain phrases Section 605 the Communications Act. Section 605 
prohibits the ‘‘interception’’ any the divulgence 
its contents without the authorization ‘‘the Defendants 
these cases were convicted upon evidence obtained the use 
recording device installed one station with the consent the origi- 
nator the telephone call that station and without the consent the 
person called. Two points were argued the prosecution defense 
use such evidence: (1) that the consent the originator the 
message constituted the consent ‘‘the sender’’; (2) that the record- 
ing with the consent one party did not constitute 
the first point the opinion the Court, written Judge Learned 
Hand, stated 


“Every telephone talk, like any other talk, antiphonal; each party alter- 
nately sender and receiver, and would deny all significance the privilege 
created Section 605 hold that because one party originated the call 
had power surrender the other’s privilege.” 


the second point the Court stated: 


“Moreover, the recording was ‘interception. true that the 
three decisions which the Supreme Court had interpreted Title 47, 
Code, the prosecuting agents had physically interposed some mechanism 
the circuit had been constructed for normal use; least this what 
understand That was not the case here; the recording machine 
was merely fixed existing ‘extension’ the familiar kind adjoining 
room. assume that the situation would have been different, had the 
agent merely listened the extension, and taken down what heard short- 
hand. The statute does not speak physical interruptions the circuit, 
‘taps’; speaks ‘interceptions’ and anyone intercepts message whose 
intervention listener the communicants not consent; the means em- 
ploys can have importance; the breach privacy that counts.” 


Judge Augustus Hand concurred especially because felt the 
ease was controlled recent United States Supreme Court decisions 
(see note Bar Jour. 125). stated, however, that would 
gratified the United States Supreme Court would far indi- 
eated the dissenting opinion Judge Clark. Judge Clark dissented 
the ground that the communication was not intercepted. stated: 


“As pointed out United States Yee Ping Jong, Pa., 
Supp. 69, the verb ‘intercept’ means ‘to take seize the way, before 
arrival the destined place’ (Webster’s New International Dictionary, 
Ed.), and does not aptly refer communication which has reached its in- 
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tended destination and recorded one end the line one the par- 
ticipants or, should added, his direction. Reasons policy justify 
the making telephonic communications privileged for the two parties in- 
volved; they not justify making them privileged one party against 
use the other.” 


Sunshine Broadcasting Company James Lawrence Fly, al, Civil Action No. 4638, 
Decided June 15, 1940 the District Court the United States for the 
District Columbia. 


The District Court the United States for the District Columbia 
June 15, 1940 determined grant the motion dismiss the bill 
temporary and permanent injunction requesting that the defendants 
enjoined from granting without hearing the amended application 
KMAC, San Antonio, Texas, from holding hearing thereon until 
and unless the plaintiff (the licensee KTSA, San Antonio, Texas) 
permitted participate said hearing offering evidence and cross- 
examining witnesses upon issues bearing upon the need for additional 
service the community and the adverse economic effects upon 

The plaintiff, Sunshine Company, the licensee KTSA 
San Antonio, Texas. The licensee KMAC, operating the same 
city, filed with the Commission application change from local 
frequency regional frequency. Although the application was desig- 
nated for hearing, the notice hearing did not contain issue con- 
cerning the question whether not the granting the application would 
adversely affect the economic interests KTSA any other San Antonio 
station. KTSA filed with the Commission petition for intervention and 
motion enlarge the issues. These motions were denied the Com- 
missioner presiding the Motions Docket, and the decision was affirmed 
later the full Commission. Subsequent the denial, KTSA filed 
suit the District Court the United States for the District Col- 
umbia and asked for temporary and permanent injunction requesting 
the relief set forth above Bar Jour. 82). 

The decision the District Court for the District Columbia (per 
Morris, J.) the effect that the plaintiff has not disclosed any legal 
equitable right which would invaded the granting the KMAC 
application. Federal Communications Commission Sanders Brothers 
Radio Station, 309 470. The Court states that the Sanders case 
the Supreme Court the United States held that, apart from consider- 
ations public interest, convenience necessity, the resulting 
injury existing station not factor which the Commis- 
sion must consider, and which must make findings passing 
application for construction permit modification license. 
answer the plaintiff’s allegation that could assistance the 
Commission furnishing information and advice which would otherwise 
lacking, the Court held that this matter which rests the discre- 
tion the Commission, and the exercise this discretion the Com- 
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mission will not upset court the absence plain showing that 
the has been abused. Federal Communications Commission 
Pottsville Broadcasting Co., 309 134. Moreover, the Court held 
that even the plaintiff had any legal equitable right which had been 
invaded, should pursue the statutory remedy appeal provided 
Section 402(b) (2) the Communications Act 1934. Sykes Jenny 
Wren Co., App. 379, cert. denied, 296 624. The argument 
plaintiff that the Jenny Wren case had been overruled the decision 
the Supreme Court the United States Utah Fuel Co. National 
Bituminous Coal Commission, 306 56, was not accepted the 
Court. 


“In the light what was said the Sanders Brothers case, there sub- 
stantial difference between the interest which the licensee existing broad- 
casting station has the granting application rival station and the 
right which the Utah Fuel Company had confidential information furnished 
the National Bituminous Coal Commission. Furthermore, there not 
here made appear any irreparable injury which would result 
the method judicial review provided the statute, while the Fuel 
Co. the injury complained would resulted before such resort could 


State Washington Columbia Broadcasting System The Superior Court 
the State Washington for King County and The Honorable Ronald. 
Decided the Supreme Court for the State Washington, November 18, 1939. 


interesting question the network in- 
dustry was decided the Supreme Court the State Washington 
November 18, 1939. appeal was taken later, however, Columbia 
Broadeasting System the Supreme Court the United States. 
though the appeal was dismissed, the Supreme Court treated the request 
application for writ certiorari and certiorari was granted. 
Later, however, the case became moot, and the Supreme Court the 
United States entered order vacating the judgment the Supreme 
Court the State Washington (Oct. Term, 1939, No. 822, May 27, 
1940). 

The facts the case are the following: The Waldo Hospital Associa- 
tion brought action the State Washington against the Queen City 
Company, licensee station KIRO, Seattle, Washington, 
and also against the Columbia System. The complaint 
demanded judgment libel for damages against both the defendants 
the sum $25,000 alleged have resulted from certain broadcast made 
said having originated the St. Louis studios oper- 
ated the Columbia System. Service was made upon 
Columbia delivering copy the complaint the general manager 
the Queen City Company, the other defendant the 
libel suit. Columbia filed special appearance and moved quash the 
service the ground that was not present the State Washington. 
The Superior Court the State Washington denied the motion. 
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Columbia then instituted proceedings the Supreme Court the State 
Washington applying for writ prohibition directed the 
Superior Court the State Washington and the Judge thereof 
hibiting the taking further steps against Columbia, and also prohibit- 
ing the entry order denying Columbia’s motion quash. The 
preme Court the State Washington denied the request for writ 
prohibition. 

station KTRO affiliate Columbia and receives prog- 
rams, both commercial and sustaining, transmitted Columbia 
means telephone circuits provided American Telephone and Tele- 
graph Company. The applicable statute Washington (Rem. Rev. Stat., 


“The summons shall served delivering copy thereof follows: 


the suit against foreign corporation non-resident doing 
business within this state, any agent, thereof; 


The basis the majority opinion was that station KIRO 
had leased time Columbia, that the general manager was 
agent Columbia, and that Columbia was doing business within the 
state. The majority relied strongly upon Fisher’s Blend Station 
Commission, 297 650, which held that tax measured 
the gross receipts was invalid applied the business operating 
station the State Washington. The court held that the 
Fisher’s Blend Station was doing interstate business Washington, 
Columbia was also doing interstate business and hence was subject 
the jurisdiction Washington courts. 

strong dissenting opinion was filed Robinson, The dissenting 
opinion took the view that the decisive question was not whether Columbia 
was doing business the State Washington but whether Columbia was 
doing business for jurisdictional purposes. Consolidated Corp. 
Gregory, 289 85; Macario Alaska Gastineau Mining Co., Wash. 
458. The dissenting opinion argued that Columbia was doing business 
for jurisdictional purposes within the State Washington, then 
national publishing company distributing magazines Washington 
well other states would doing business for jurisdictional purposes 
Washington. Likewise, American Telephone and Telegraph Company, 
which transmits Columbia’s programs Washington and other states, 
would doing business within the State Washington for jurisdictional 
purposes. Further, the dissenting opinion states that, even Columbia 
were doing business for jurisdictional purposes the State Washing- 
ton, service upon the general manager station KIRO would 
not constitute service upon ‘‘agent’’ within the meaning the 
statute. The general manager station KIRO was not officer 
Columbia nor was connected with Columbia any official capacity. 
The person upon whom service was made was merely officer 
general manager one Columbia’s affiliates. did not act, states 
the dissenting opinion, any representative capacity for Columbia. 
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Finally, commenting upon the broad question whether writ prohibi- 
tion should issued when Columbia had remedy appeal from the 
issuance order denying its motion quash, the dissenting opinion 
states that the remedy appeal not adequate (Matson Kennecott 
Mines Co., 103 Wash. 499), and the interests justice would served 
deciding the jurisdictional question early possible rather than 
the end prolonged litigation. 
—S. 


—P. R., 
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